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Letter to Barbaza Allen Babcock, Assistant Attorney Gemer:
Department of Justice: Civil Fiv.; by leslie L. ®ilcox, Sev.or
Attorney, Office of the General Counsel. l
Attention: Howard G. Slavit, Court of Claiss Sectioa.;

Issue Area: Personnel Nasmagesent and Compensatica: Cospensation
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Contact: Office of the Gemeral Counsel: Civiliar Personnel.

Budget Punction: General Government: Central Peiscanel
Banagesent (605).

organization Concerned: Pederal Aviz+i~3 Adsinistrariom;
Departasent of Tramsportation.

Authority: Pederal Employses Pay Act of °945, sec. 301, as
amended (P.L. 763). Sayae 2. Helland v. United States,
0.S.D.C. K.D. Pla, CA 77-665. John W. Sharpe V. Onited
States, U.S.D.C. H.D. Pla., CA 77-666. Normsan B. Sharp v. -
Onited states, U.S.D.C. H.D. Pla., CA 7766S. Bussell J.
Spear v. United States, U.S.D.C. B.D. Pla., CA 77-667. diley
E. Webb v. United States, U.S.D.C. H.D. Pla., CA 77-t68.
Ootto Whigas v. United States, U.S.D.C. B.D. Fla., CA 77-664.
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The Honorable Barbara Allen Babcock Meian,,
Assistant Attorney General BT T .
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A U.S. Department of Justice LT
— Attention: Howard 7, Slavit, Esq.

g Court of Claims Section
Dear Ms. Babcock: '
i 4 Subject: Wayne M. Helland v. United States
. D. Co m. -F]a.ll CI :7*6§D-C1V-J-M

John W, Shar% v. United States

. * \se - . FE.. CK ”-BGS-CiV-J-M
Norman B. Sharp v. United States

' Do o J .D. F]acp EK 7:-36§-CiV-J—M
Russell J. Spear v. United States

o e, .,C.- 1 Io L] Flao » CK ’ 7,-667'CiV'J“M
Wile% E. Webb v, United States

o WNe * \ve . . B. » EI 17-668-CiV-J-M

' Otto Wh:vﬁg m v. United States
) . o oDc FE.. a; i :-664’CiV'J“VI

Your letter of October 27, 1977, requests our report nn the
above-entitled actions whereby plaintiffs seek backpay on the basis
that their salaries in the General Schedule positions to which they
were promoted were improperly determined on the basis of their
previously earned wage board salaries excluding night differential
pay. Plaintiffs contend that the Federal Aviation Administration’s
(FAA) failure to consider night differential as a component of the
basic rates of pay of its wage board employees was made on a

" pationwide basis and that, while corrections of that error have
been made in certain instances, their salary rates have not been
redetermined.
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While none of the plaintiffs have filed claims with this Crfice
arising out of the subject matter of the suits, we do have records
of claims filed by four other FAA employees involving the same
problem of setting pay rates upon promotion from wage board to

General Schedule positions. In June of 1976, our Claims Divi-

sion received claims from Messrs. Charles D. Hall, Robert C.

Holbrook, William E. Limbrick, and Ralph G. Nail. The four

claimed that the personnel actions placing them in General Sched-
ule positions were conversion actions rathcr than promotions and

hence that their rates of pay in the General Schedule positions
should have been determined under 5 C.F.Rh. Part 539 on the
basis of their rates of basic pay in the wage board positions,
inclusive of night differential. The contents of those claimants'

files are forwarded as Enclosure 1.

On August 19, 1977, Messrs. Hall, Holbrook, Limbrick, and
Nail were issued Settlement Certificates Z-2629563, Z-2639565.
Z-2639564, and Z-2639562, respectively, denying their claims on

}

[
1

the basis that the personnel actions were not conversions, but were

promotions subject to the highest previous rate rule set forth at
5 C.F.R. Part 531. Those Settlement Certificates, copies of which

are forwarded as Enclosure 2, offer t~- following explanation:

- "Since the instant action cannot be considered
a conversion it does not come under the provisions
of 5 CFR, Part 539; but, as a promotion to a gen-
eral schedule position, it comes under the provi-

sions of CFR, Part 331; and, therefore, the highest
previous rate rule under that part is for application.
Under that rule differentials and allowances are not
included in rate of basic pay in order to prevent pyr-
amiding of those differentials and allowances for no
reason other than a change in pay system. 52 Comp.
Gen. 695 (1973); 45 id. 88 (1965). It should be clear
that a general schedule employee who works at night
is pot so entitled. To include such a differential in
the base pay of an employeé regardless of whether
he works at night or not, and to give said employee
an additional differential if he does work ¢t night
clearly remunerates the employee for a service not
received. We know of no statutory basis for such
remuneration. "
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On August 28, 1977, Messrs. Hall, Holbrook, Limbrick, and Nail
requested reconsideration of the negative disposition of their claims.
Inasmuch as we understand that they kave Jaow filed complaints in

the Federsal District Court for Atlanta, we have declined to consider

their appeals and have so advised their attorney by letter of this :
dateo |

On September 15, 1977, the Department of Transportation
requested a ruling by the Comptroller General on precisely the
issue involved in the six cases before the U. S, District Court for
the Middle District of Florida. The decision request, a copy of
which is furnished as Enclosure 3, indicates that FAA has had dif-
ficulty in gleaning any definitive guidance in this area from either
the controlling regulations or decisions of this Office., That sub-
mission indicates further that because of confusion in terminology
in the various pay systems, pay determinations upon promotions
from wage board to General Schedule positions have been made in
inconsistent manners by its 14 regions, The Department of Trans-
portation's questions include that presented by plaintiffs of whether
night differential is to be considered as part of the basic pay of the
wage board position from which the employee is promoted, but ex-
tend to the m<re difficult problem, apparently not anticipated by
plaintiffs, o. the calary in the General Schedule position that is to
be used for comparison purposes under 5 C.F.R. Part 531.

We have reviewed the precedents in this area and understand
both FAA's confusion in the matter and plaintiff's concern that
night differential pay they received as wage board employees has
been improperly excluded from consideration in determining their
rates of pay upon promotion to the General Schedule positions.

We find that even our own Claims Division has misapplied the
rationale of our decisions in this area.

The issue presented by the suits is whether "pyramiding" of

night differential pay is permissible in establishing an employee's
salary when he moves from one position under the wage board sys-
tem to another position under the General Schedule. The potential
for pyramiding is a direct result of the fact that differentials and
allowances, including night differential, that are part of the basic

" rates of pay of wage board employees whose salaries are established
on the basis of prevailing wage rates uncer 5 U.S.C. § 5343, are
not part of the basic rates of pay of General Schedule employees.
Simply put, when an employee moves from a wage board to a General

-3-
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Schedule position, if his basic rate of pay in the wage board position,
inclusive of differentials and allowances, is required to be preserved,
his wage board rate, inclusive of differentials and allowances, can

‘be compared to the closest General Schedule rate of pay not resulting

in a loss. Since the basic pay of the General Schedule nosition does
not include differentials and allowances, the employee may be entitled
to substantially the same differentials and allowances on top of that
General Schedule rate so that, in effect, he may receive double the
differential or allowance by virtue of his move between pay systems.

Thus, pyramiding results when a wage board rate of pay, with-
out exclusion of differentials and allowances, is compared directly
to rates of basic pay under the General Schedule. Theoretically,
pyramiding can be avoided by excluding identifiable differentials and
anowances from the wage board rate and then making a direct com-

n of that net wage board rate with rates of basic pay under the
Ceneral Schedule. Pyramiding can also be avoided by comparing the
basic rate of pay in the wage board position, inclusive of differen-
tials and allowances, with the Gereral Schedule pay rates as in-
creased by similar differentials and allowances that the employee
will receive under the General Schedule system and selecting the
basic rate of pay in the General Schedule that, when increased by
General Schedule differentials and allowances, will not result in
his receiving an aggregate amount of pay less than he did in the

. wage board position. This method of a.vmdmg the problem of pyrs--

amiding is sometimes referred to as the "aggregate rate method. '

Whether pyramiding is permissible and, if it is not, whether it is
to be avoided either by excluding differentials and allowances from the
wage board rate or by use of the aggregate rate method depends upon
the nature of the personnel action taken. While the suits involve ap-
plication of the highest previous rate rule under 5 C, F.R. Part 531,
the.e appears to be a good deal of confusion as to whether principles
applicable to other actions requiring salary adjustments based on
comparison of wage board and General Schedule pay rates apply as
well to actions within the purview of Part 531. The following will,
hopefully, clarify application of pyramiding and antipyramiding
principles to these different actions that require pay adjustment.

CONVERSION ACTIONS, PYRAMIDING SANCTIONED

When an employee, together with his wage board position, is
brought under the General Schedule, the personnel action is termed
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a "conversion"” and is subject to the following pay retention mandate,
at 5 U.S.C. § 5334(d):

"(d) The Commission may prescribe

| . regulations governing the retention of the rate

3 of basic pay of an employee who together with
his position is brought under this subchapter
and chapter 51 of this title. If an employee so
entitled to a retained rate under these regula-
tions is later demoted to a position under this
subchapter and chapter 51 of this title, his rate
of basic pay is determined under section 5337
of this title, * * *"

The Civil Service Commiss:ion's implementation of 5 U.S.C.
§ 5334(d) appears at 5 C.F.R. Part 539 as follows:

"¢ 539,201 Applicability.

5 "This subpart applies in fixing the rate of

‘ basic pay of each employee initially brought into
a position subject to the General Schedule by
converting his position to a position subject to
the General Schedule, - - - :

"§ 539,202 Definitions.

"In this subpart:
!
"(a) 'Agency’ has the meaning given that
word by section 5102 of title 5, United States
Code.

"(b) 'Employee' means an employee of an
agency to whom this subpart applies.

"(c) 'Rate of basic pay' means the rate of
pay fixed by law or administrative action for the
position held by an employee before any deductions
and exclusive of additional pay of any kind.
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"¢ 539,203 Rate of basic pay in conversion actions.

"When an employee occupies a position not
subject to the General Schedule and the employee and
his position are initially brought under the General
Schedule pursuant to a reorganization plan or other
legislation, an Executive order, a decision of the
Commission under section 5103 of title 5, United
States Code, or an action by an agency under au-
thority of § 511.202 of this chapter, the agency
shall determine the employee's rate of basic pay
as follows:

"(a) When the employee is receiving a rate
of basic pay below the minimum rate of the grade
in which his position is placed, his pay shall be
increased to the minimum rate,

"(b) When the employee is receiving a rate
of basic pay equal to a rate in the grade in which
his position is placed, his pay shall be fixed as
that rate.

"(c) When the émployee is receiving a rate
of basic pay that falls between two rates of the
grade in which his position is placed, his pay shall
be fixed at the higher of the two rates.

!

'"(d) When the employee is receiving a rate
of basic pay above the maximum rate of the grade
in which his position is placed, he is entitled to
retain his fox_.aer rate as long as he remains con-
tinuously in the same position or in a position of
higher grade in the same agency, or until he
receives a higher rate of basic pay by operation
of chapter 51 and subchapter III of chapter 53 of
title 5, United States Code, and Part 531 of this
chapter. The employee may retain his former
rate on subsequent reassignment as defined in
§ 531,202 of this chapter. If the employee is sub-
sequently demoted to a position subject to the Gen-
eral Schedule, the agency shall determine his rate
of basic pay in accordance with § 531.203(c) or
Subpart E of Part 531 of this chapter, as appropriate.’

-6 -
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Prior to enactment of 5 U.S.C. § 5344(d) in 1962, pay retention
provisions had been contained in specific acts providing for con-
version of positions between prevailing rate and General Schedule -
positions, Our decision at 34 Comp. Gen. 708 (1954) (Enclosure 4)
involved the savings provision at section 114, 68 Stat. 1108, requiring
that nothing in that Act be construed to decrease the existing rate of
basic compensation of any then employee. With respect to treatment
of night differential upon conversion under that Act from a prevailing
rate system to the General Schedule, we there approved use of the
aggregate rate methods for determining the appropriate General
Schedule rate of pay:

"The night rate of compensation of an employee
occupying a prevailing rate position constitutes his
basic compensation. See 31 Comp. Gen, 48, id. 391;
and unpublished decision of November 10, 1950,
B-97721. Hence, if at the time of conversion from a
prevailing rate to a classified position the nignt rate
of compensation of the converted (prevailing rate)

sition exceeds the basic compensation of the new

classified) position plus the 10 percent night dif-
ferential applicable thereto, section 114 of Public
Law 763 operates to save the entire night rate of
compensation of the converted (prevailing rate)
position. However, we are of the view that section
301 of the Federal Employees Pay Act of 1945, as
amended by Public Law 763, providing for the pay-
ment of premium compensation for night work at
the basic rate plus 10 percent does not contemplate
the payment of the 10 percent differential in any
case where the night rate received by an employee
as saved compensation already includes a night-time
differential,

"Referring to those cases where the compensation
of the converted (prevailing rate) position is less than
the basic compensation of the new (classified) position
plus the 10 percent night differential, the savings pro-
vision of section 114 is not regarded as being applicable
and the employee should be paid at the classified rate
plus the 10 percent night differential, See the answer
to question 3."
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In 1963, the Civil Service Commission first issued Part 539, in
substantially the form it now appears, The first construction of
Part 539 of which we are aware is contained in 1969 correspondence’
between the National Aeronautics and Space Administration (NASA)
and the Commission (Enclosure 5) wherein the Commission adopted
the aggregate rate method of 34 Comp, Gen. 708, supra, and advised
NASA as follows:

"Under Part 539 of the Commission's regulations
and 34 Comp. Gen, 708, when an employee and his
position are brought under the General Schedule in
a conversion action, and the basic pay for the wage
position (including night differential) exceeds the
maximum rate for the General Schedule position
plus 10 percent night differential, the General
Schedule position plus 10 percent night differential,
the employee will be paid the 'saved*® basic pay of
the wage position; however, he may not be paid the
10 percent night differential authorized for the Gen-
eral Schedule position. When the basic pay for the
wage position does not exceed the maximum rate
for the General Schedule position plus 10 percent,
his pay will be fixed at the lowest rate of the
General Schedule grade which, when the 10 per-
cent night differential is added to the General
Schedule rate, will guarantee him no loss of pay.
In the latter case, if he performs night work, he
is entitled to the 10 percent night differential au-
thorized for General Schedule employees, "

In the following year, the Commission changed its construction
of Part 539, abandoning the aggregate rate method of determining pay
and adopting a straight rate comparison of General Schedule rates
with rates in wage board positions inclusive of night differential.
The Commission requested our concurrence in that construction.
The digest of our decision 50 Comp. Gen. 332 (1970) (Enclosure §),
indicates our concurrence in that construction and states the rule of
that case as follows:

"When an employee's wage board position is changed
by agency action to the General Schedule while he is
working a night shift, the basic rate of pay preserved
to the employee under section 539,203 of the Civil
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Service Regulations includes the night differential,

as it is a 'rate of pay fixed by * * * administrative .
action' within the contemplation of section 539, 202(c),

defining 'rate of basic pay.' The inclusion of the night
differential in establishing the employee's General

Schedule rate of pay does not preclude the receipt of

the prescribed 10 percent night differential so long as

he romains on the night shift, but the differential is

no’ to be included in the employee's retirement and

life insurance base, "

While the decision discusées with specificity only the subject of in-
clusion of night differential in the wage board basic rate of pay, the
Commission's proposal was made for the principal purpose of pre-

serving the differential factor in the base rate of pay for the General
Schedule position for purposes of establishing the employee's retire-

ment and life insurance base, That purpose cannot be accomplished
under the aggregate rate comparison method. From the record of
that case it appears that the decision does not point out that the
Commission‘s proposal r«jects the aggregate rate method because
we were not at the time aware of the existence of the earlier NASA
correspondence or the fact that the Civil Service Commission had
.ever construed Part 539 in a manner consistent with 34 Comp, .
Gen, 708, supra.

The fact that 50 Comp., Gen. 332 abandoned the aggregate rate
method is further confused by our subsequent holding in 51 Comp.
Gen. 641 (1972) (Enclosure 7). That decision purports to hold that
50 Comp. Gen., 332, supra, is consistent with the Commission's 1969
letter to NASA. The decision, which deals primarily with a problem
peculiar to conversion of wage board employees assigned to rotating
shifts, includes the following rather misleading discussion:

"'+ * * you forwarded a copy of a letter dated
December 16, 1969, from the Bureau of Policies
and Standards, United States Civil Service Commis~
sion, addressed to the Personnel Management Branch,
National Aeronautics and Space Administration (NASA).
The letter was in response to a question from NASA of
what constitutes basic pay for wage employees. After
stating that night differential paid to a wage employee
is considered basic pay for all purposes, it was ex-
plained that:
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""Under Part 539 of the Commission's regulations
and 34 Comp. Gen. 708, when an employee and his -
position are brought under the General Schedule ina
conversion action, and the basic pay for the wage posi-
tion (including night differential) exceeds the maximum
rate for the General Schedule positicn plus 10 percent
night differential, the employee will be paid the 'saved'
basic pay of the wage position; however, he may not be
paid the 10 percent night differential authorized >r the
General Schedule position. When the basic pay for the
wage position does not exceed the maximum rate for
the General Schedule position plus 10 percent, his
pay will be fixed at the lowest rate of the General
Schedule grade which, when the 10 percent night dif-
ferential is added to the General Schedule rate, will
guarantee him no loss of pay. In the latter case, if
he performs night work, he is entitled to the 10 per-
cent night differential authorized for General Schedule
employees. [Italic supplied. ]

"The above paragraph is a statement of the
procedure to be used under section 539 of the regu-
lations and 34 Comp. Gen. 708 (1954). It should be
noted that the first sentence concerns only those
cases wherein the basic pay for the wage position,
including differential, exceeds the maximum rate
for the General Schedule position pius 10 percent
night differential. The question to which 50 Comp.
Gen. 332 was addressed related to the step within the
General Schedule grade, and whether the night differ-
ential should be used in determining the step, The
decision concurred in the view of the Civil Service
Commission, which view was consistent with the ad-
vice furnished NASA in the second and third sentences
of the paragraph quoted above from the December 16,
1969, letter. In such circumstances no change was
effected by 50 Comp, Gen. 332 * * %, "

Upon a very thorough consideration of the matter, we have now con-
cluded that the above-quoted discussion from 51 Comp. Gen., 641,
supra, is simply incorrect, with respect to the conclusion reached
concerning the next to last sentence, quoted above, from the Com-
mission’s letter of December 16, 1969,

- 10 -
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In the context of conversion actions, we have clearly sanctioned
ng, not only of night differ~ntial, but of cost-of-)iving allow-

ances, 52 Comp, Gen. 685 (1973), 51 Comp, Gen., 658 (1872), and
B-175124, June 2, 1978, and environmental differential, 56 Comp.
Gen, 624 (1977). Copies of these four decisions are provided as
Enclosure 8. The illustrations and discussions in those decisions
are perhaps more helpful in understanding the manner in which pyra-
miding operates and the fact that it is sanctioned under Part 539,
The following discussion from 52 Comp. Gen. €95, supra, while
directed specifically to treatment of the cost-of-living allowance,
is more broadly applicable to treatment of night differential under
Part 538:

"# & * The third decision is §1 Comp. Gen, 856
(1972), which involved the proper method of deter-
mining an employee's salary rate in Hawaii whose
wage board position was converted to the General
Schedule. Under the General Schedule the employce
receives a cost-of-living allowance which {s not a
part of basic compensation. It was held that the sal-
ary rate of the employee was for determination under
Part 539 of the Commission regulations rather than
Part 531. While not specifically so stated that deci-

.oion recognized that the regulations in Part 539 pre-
cluded any consideration of the principle expressed

in B-154096 of September 23, 1964, and referrcd to
in 45 Comp. Gen. 88, Thus, as far ar concerns the
application cf Part 539 of the regulations the pyra-
miding of cost-of-living allowances cannot be avoided’
and 1n employee is assured of retaining his basic
compensation for retirement purposes. " .

Presumably, it is plaintiffs' contention that their rates of pay in
the Gereral Schedule positions to which they were promoted should
have been determined by the method sanctioned for conversion ac-
tions under Part 539, with a compounding or pyramiding of the night
differential factor. It is noted that plaintiffs do not contend, as did
. the four claimants whose claims were considered by our Claims
‘Division, that the personnel actions effecting their movements from
wage board to General Schedule positions were in fact conversion
actions.

- 11 -
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PAY ADJUSTMENTS FOR SUPERVISORS - PAY RETENTION - No
pyramiding by exclusion of night diiferential trom wage board pay .
rate.

: Pay adjustments for General Schedule employees supervising
' wage board employees are provided for by 5 U.S.C. § 5333(b):

"(b) Under regulations prescribed by the
Civil Service Commission, an employee in a posi-
tion to which this subchapter applies, who regularly
has responsibility for supervision (including super-
vision over the technical aspects of the work con
cerned) over employees whose pay is fixed and
adjusted from time to time by wage boards or simi-
lar administrative authority as nearly as is consis-
tent with the public interest in accordance with
prevailing rates, may be paid at one of the rates for
his grade which is above the highest rate of basic
pay being paid to any such prevailing-rate employee
regularly supervised, or at the maximum rate for
his grade, as provided by the regulations, * * %"

The Civil Service Commissijon's regulations implementing 5 U.S.C.

$ 5333(b) specifically provide for exclusion of night differential from

the wage board employee’s rate of basic pay in adjusting the rate of

pay of the General Schedule supervisor. Insofar as pertinent, 5 C.F.R.
Part 531, subpart C, provides:

"¢ 531,301 Authority of agency.

"This subpart authorizes an agency to make
a special adjustment in the pay of a supervisor
in a General Schedule position who regularly has
responsibility for supervision over one cr more
wage board employees. In making this pay ad-
justment, an agency is governed by section
5333(b) of title 5, United States Code and this

subpart.
"¢ 531.302 Definitions.

"In this subpart:

-12-
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* * * * *

"(h) 'Rate of basic pay’ means the rate of
pay fixed by law or administrative action for the
position held by an employee before any deductions
and exclusive of additional pay of any kind.

* * * * *

"¢ 531,304 Requirements for entitlement,

t ] E 3 * * x

"(d) Rate of basic pay. (1) In comparing the
rate of basic pay for a supervisor with the rate of
basic pay for a wage board employee supervised by
him, an agency shall exclude from the wage board
employee's rate (i) any irregular prevailing rate,
such as a retained rate not related to his current
position, and (ii) night differential.

* * * *x x

"g 531.305 Adjustment of rates, I ' i

"(a) Rate payable to supervisor. (1) Except
as provided in subparagraph (2) of this paragraph,
when an agency decides to adjust the rate of pay for
a supervisor under section 5333(b)-of title 5, United
States Code, and this subpart, it shcll adjust his
rate of pay to the nearest rate (but not above the
maximum rate) of his grade which exceeds the
highest rate of basic pay (excluding night differ-
ential) paid to any wage board employee for whom
the supervisor regularly vas responsibility for
supervision. " ,

The Commission's regulation on pay adjustments for General
Schedule supervisors thus avoids the problem of pyramiding by thc
simplistic method of excluding the night differential factor from the
wage board rate of pay. In this context, exclusion of night differ-
ential would appear to be appropriate as there is no concern for
perserving a particuiar rate of basic pay for the General Schedule

- 13 -
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isor since the special rate authorized by 5 U.S.C. § 5333(b)
is higher than he has been receiving and in no event involves a -
1c.3ening of benefits already received.

Under the pay retention provisions of 5 U. S.C. §5337(c)
applicable to demotions for other than cause and other than at the
employee'si request, when an employee is reduced to a grade of the
General Schedule from a wage board position, he is entitled to saved
pay on the basis of his scheduled rate of pay:

"(c) Under regulations prescribed by the
Civil Service Commission consistent with the
provisions of subsections (a) and (b) of this
section, an employee who is reduced to a grade
of the General Schedule from a position to which
this subchapter does not apply is entitled to a
retained scheduled rate of pay."

While the Commission's regulations at 5 C.F.R. Part 531, subpart E,
get forth formulas for determining retention rates geared to the em-
ployee's rate of basic pay, that term is defined as the "scheduled rate
of pay exclusive of separately stated pay ofany kind. " The definition
of rate of basic pay at 5 C.F.R. § 531.503(c) is as follows:

"(c) 'Rate of basic pay' means the scheduled
rate of pay fixed by law or administrative action for
the position held by an employee before any deductions
and exclusive of separately stated pay of any kind. "

By so defining the term "rate of basic pay," night differential is
excluded from the wage board salary, and pyramiding of differentials
is avoided.

It appears that many of the FAA regions used this method of
determining the rates of pay of its employees upon promotions from
wage board to General Schedule positions.

HIGHEST PREVIOUS RATE RULE - No pyramiding by considering
night differential payable in the General Schedule position.

Under its general authority at 5 U.S.C. § 5334 to prescribe
regulations governing the rate of basic pay to which an employee is
entitled upon change of position or type of appointment, the Civil

- 14 -
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Service Commission has promulgated regulations at 5 C.F.R. .
Part 531, subpart B. The pertinent definitions contained at 5 C.F.R.

§ 531,202 are as follows:

"(f) 'Highest previous rate' means the
highest rate of.basic pay previously paid to an
individual while employed in a position in a
branch of the Federal Government (executive,
legislative, or judicial), a mixed ownership
corporation, or the government of the District
of Columbia, irrespective of whether or not
the position was subject to the General Schedule,

* * * * *

"(i) 'Rate of basic pay' means the rate of pay
fixed by law or administrative action for the posi-
tion held by an employee beforee any deductions
and exclusive of additional pay of any kind."

The regulations at 5 C.F.R. § 531. 203(c) establish what is com-
monly referred to as the highest previous rate rule for application
to positior: or appointment changes:

"(c) Position or appointment changes.
Subject to 331, , 931.012, 239,201 of this
chapter, and section 5334(a) of title 5, United
States Code, when an employee is reemployed,
transferred, reassigned, promoted, or defoted,
the agency may pay him at any rate of his grade
which does not exceed his highest previous rate;
however, if his highest previous rate falls be-
tween two rates of his grade, the agency may pay
him at the higher rate. * * *'

In the context of this rule, the problem of pyramiding arises from

the necessity to determine the highest previous rate. Paragraph
531.203(d)(4) sets forth the following rules for computing the highest
previous rate earned in other than a General Schedule positicn.

Those rules apply to promotions from wage board to General Schedule
positions:

-15-
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"(4) * * * If the highest previous rate was
earned in a position not subject to the General -
Schedule, it is computed as follows: :

"(i) The actual rate earned at the time of
service computed on an annual basis is compared
to the annual rates under the General Schedule as
of the time of service to select an equivalent annual
rate, When the artual rate is the same as a rate
under the General Schedule, the rate under the
General Schedule is the equivalent annual rate,
When the actual rate is the same as a rate under
the General Schedule and that rate occurs within
two or more grades under the General Schedule,
the rate which gives the employee the maximum
benefit when it is converted under sutdivision (ii)
of this subparagraph is the equivalent annual rate.
When the actual rate falls between two rates under
the General Schedule, the higher rate is the equiva-
lent annual rate. When the actual rate falls between
two rates within the range of two or more grades
under the General Schedule, the rate which gives
the employee the maximum benefit when it is con-
verted under subdivision (ii) of this subparagraph
is the equivalent annual rate,

"(ii) The equivalent annual rate determined
under subdivision (i) of this subparagraph is con-
verted to the equivalent rate under the current
General Schedule and that rate is the emplayee's
highest prevmus rate."

The Commission's 1969 correspondence with NASA (Enclosure 5)
explains that for purposes of applying the highest previous rate rule,
the basic pay of a wage board employee includes night differential,
but, in view of agency discretion not to apply the highest previous
rate, night differential may be excluded from consideration:

"If the employee moves from a wage position to a
General Schedule position, as opposed to moving
with his position in a conversion action, his pay is
fixed under the 'highest previous rate' rule--section
531.203(c) of the Commission's regulations. His
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basic pay as a wage employee still includes any .
night differential that he might be paid; however,

the agency by administrative regulation may dis-

regard the night differential in fixing his pay under

the 'highest previous rate' rule, "

Our only decision specifically addressing the question of whether night
differential is part of the rate of basic pay in the wage board position
similarly concludes that it is. See discussion of B-175430, June 1,
1972, and December 19, 1973, infra.

It should be understood that tbe highest previous rate rule only
establishes a maximum rate at which an employee may be paid upon
change of position or appointment. An agency may determine whether
or not to pay an employee at his highest previous rate. The Depart-
ment of Transportation's decision request indicates that the FAA's
regulations are written in a manner that would nominally appear to
mandate that the employee be paid at his highest previous rate.
However, for the purposes of those regulations, the submission
states that the term "'rate of basic compensation' is defined as ex-
cluding night differential, ~he possibilities posed by the FAA's
redefinition of the term basic rate of compensation to exclude night
differential will be discussed below. : : - o

The question of pyramiding of differentials and allowances under
the highest previous rate rule has been addressed by this Office
principally in decisions concerning treatment of cost-of-living
allowances received by wage board employees. Based upon the
particular manner in which wage rates are determined; the cost-of-
living factor may or may not be identifiable. As of 1965, our de-
cisions had established that where the wage board rate includes an
identifiable cost-of-living allowance, the highest previous rate is to
be determined under the aggregate rate method, i.e., the wageboard
rate inclusive of the cost-of-living allowance is to be compared to
General Schedule rates as increased by any applicable General
Schedule cost-of-living allowance., Where the wage board rate,
though based on prevailing area rates, does not include an identi-
fiable cost-of-living factor, we have permitted pyramiding by a
‘straight comparison of the gross rate payable in the wage board
positions to General Schedule rates, as in the manner used upon
conversion under Part 539.
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In 37 Comp. Gen. 285 (1957) we held that the cost-of-living
allowance saved upon prior conversion of the employee, together -
with his position, from the General Schedule to the prevailing rate

‘system was not to be regarded as part of basic compensation upon

subsequent promotion of the employee from the wage board posi-
tion to a General Schedule position. While that decision involved
considerations of saved pay not present in most cases of promotion
from wage board to General Schedule positions, it held that the
cost-of-living allowance saved on the initial conversion must be
deducted from the basic rate established under the prevailing rate
system in determining the basic rate in the General Schedule posi-
tion in order to avoid pyram.ding:

"In the case of Bay Ridge Company v,
Aaron, 334 U.S. 446, 464, the Supreme Court
expressed a philosophy which we believe to be
controlling here, It said:

'When the statute says that the employee
shall receive for his excess hours one and one-
half times the regular rate at which he is employed,
it is clear to us that Congress intended to exclude
overtime premium payments from the computation
of the regular rate of pay. To permit overtime
premium to enter into the computation of.the
regular rate would be to allow overtime premium
on overtime premium--a pyramiding that Congress
could not have intended.

A similar pyramiding of cost-of-living allowances _
would in fact occur should the procedure proposed
in the Assistant Secretary's letter be authorized in
this case,

"We are led to conclude therefore that
'premium compensation' saved by other than
express statutory provision cannot be overlooked
in determining basic rates of compensation when
employees converted with their positions from the
Classification Act to the prevailing rate system
are later reconverted or promoted to positions
under the Classification Act. Premium com-
pensation saved on the initial conversion must be
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deducted from the basic rate established under
the prevailing rate system in determinin, mining the
basic rate under the Classification Act.' *
In B-154096, September 23, 1964 (Enclosure 11) we addressed the
specific subject of pyramiding of cost-of-living allowances under the
highest previous rate rule and held that the General Schedule rate of
pay of an employee moving from a wage board position, where the
wage rate includes a cost-of-living allowance, is to be determined
under the aggregate rate method consistent with antipyramiding
principles discussed in 37 Comp. Gen. 285, supra. Thus, we held
that the maximum basic rate which the employee under the General
Schedule could be paid would be that grade rate which, when increased
by the applicable 25 percent cost-of-living allowance payable in the
General Schedule position, would not cause him to suffer a loss of
salary. ’
- The rule of B-154096, supra, was modified in 45 Comp. Gen.
88 (1965) (Enclosure 12), to permit the use of other than an aggre-
gate rate companson where the elements of "cost-of living, differ-
ential, etc.,' included in the wage board rate of basic pay are not
identifiable, :

“In line with the Commission's suggestion,
the rule expressed in our decision of September 23,
1964, is hereby modified to the extent that where
wage rates are derived from prevailing rates and
the elements of cost of living, differential, etc.,
included therein are not discernible the gross rate
of compensation of a particular position may be
regarded as an employee's basic compensation -
(highest previous rate) for comparison with basic
Classification Act rates, However, we stress that
an agency operating in Alaska should (and we are
asking the Commission to emphasize this in its
regulations) limit the use of a highest previous
rate thus determined so as to take into consider-
ation gross compensation received in the wage
board position and gross compensation in the
Classification Act position to which transferred. "

Thus, even under the exception recognized by that decision, agencies
are cautioned not to apply the highest previous rate so determined
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where, as in Alaska, use of other than the aggregate rate method

would result in undue pyramiding of differentials and allowances.

Although that decision deals mainly with cost-of-living allowances,

it should be noted that the holding speaks also of the treatment of
"elements of * * * differential, etc.'

The holding in 45 Comp. Gen. 88, supra, was clarified in 52 Comp.
Gen, 695 (1973) (Enclosure 13). Tﬁe CﬁExI-Servxce Commission's
submission in that case dealt pnrm!nly with the conversion rules

of Part 539. However, the Commission's reference to 45 Comp.

Gen. 88, supra, prompted the following discussion:

"The second decision referred to is 45 Comp.

Gen, 88 (1965) which permitted an exception to our
holding in B-154096, September 23, 1964. The latter
cited decision had indicated that when an employee

- under the prevailing rate (wage board) system

" moves--but not his position--to a position under the
General Schedule his basic salary should be fixed at
a rate which when increased by a 25 percent cost-of-
living allowance (payable to GS employees in Alaska)
would not cause him to suffer a loss in salary. That
holding was designed to avoid the pyramiding of rates
occasioned only by a change in pay system. See 37
Comp. Gen, 285 (1957), The exce:ption set forth in
45 Comp. Gen 88 is to the effect that where wage
rates are derived from prevailing rates and the
elements of cost-of-living differentials and the like
included therein are not discernible it would not
be necessary to compare the gross rate of compen-
sation of a wage board position (basic compensation) -
with the gross compensation of the GS position (basic
‘compensation plus cost-of-living allowance) for pur-
poses of determining the employee's basic salary rate
in the GS position. We thus recognized that in certain
situations a basic rate in the GS position could be
selected comparable to the salary received in the
wage board position and that an employee would then
be entitled to a cost-of-living allowance on the basic
rate of the GS position.

"We stress that 45 Comp. Gen. 88 involves an
application of the Commission's highest previous rate
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rule under Part 531 of the Commaission regulations
rather than Part 539 conversion regulations, * * ' .

The single situation in which this Office has specifically addressed
the treatment of night differential in applying the highest previous rate
rule, is that of Mr, McDonough, B-175430, ,June 1, 1972, and Decem-
ber 19, 1973 (Enclosure 14), a Navy employee transferred from a wage
wage board to a General Schedule position. That decision deals specifi-
cally with the construction of the term "rate of basic pay" as used in
5 C.F.R. § 531,202(e) for purposes of the highest previous rate rule
and, drawing from the construction of that same term under 5 C.F.R.
Part 539 on conversions, fairly well disposes of any tenable argument
that the term does not include night differential:

"As a general rule, nmight differential is
considered part of basic pay of wage board positions.
See 46 Comp. Gen., 200 (1966); 36 id. 482 (1957);
34 id. 708 (1955). In 50 Comp., Gen. 332 (1970),
we held that the phrase, ‘rate of basic pay,' as it
i8 used in section 539,203 of the regulations to
compute the salary of an employee whose wage
board position is converted to a General Schedule
position, does include night differential. Although
the procedure used for computing the new salary
in conversions under section 539,203 is not
exactly the same as the procedure used in trans-
fers under section 531,203, the definitions of
‘rate of basic pay' used in the two cases are
identical, See sections 531.202(i) and 539,.202(c)
of the regulations. Since the same language is used .
in both situations and since the situations are simi- )
lar to the extent that the salary under a wage board
position is used as the basis for establishing either
a permissible or a required salary under the General
Schedule position, we conclude that the phrase 'rate
of basic pay,' as used in sections 531,202(i) and
539, 202(c) should be given a consistent interpreta-
tion. Therefore, for the purposes of determining
the highest previous rate in a wage board position
where the employee is transferring from the wage
board position to a General Schedule position, the
night differential of the wage board position should
be included as part of the rate of basic pay."
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The cases do not specifically discuss the fact that the aggregate
rute method is to be used to determine the highest previous rate for.
the specific reason that the Navy's regulations precluded the use of
that rate insofar as it rnay have been other than the employee's last
earned rate. Based on the grade, step, arnd salary figures given in
that decision, it may seem to confuse the issue of whether the ag-
gregate rate method or the conversion rules are to be used under
the highest previous rate rule. We refer, in this regard, to the
statement a. page 3 of the earlier decision and at the first page of
the later decision to the effect that the agency had authority to place
Mr. McDonough at a salary of grade GS-9, step 8, rather than step 7.
While that language may suggest that the conversion rules apply, the
record in that case indicated that Mr. McDonough was promoted to a
General Schedule position not involving night work. When the aggre-
gate method is applied to a change of position from a wage board
position involving night work to a General Schedule position not
involving night work, application of the aggregate rate method would
result in a calculation much like that which is used under the con-
version rules since the night differential factor added to the General
Schedule rate is $0. While our decisions in B-175430, supra, may
be somewhat confusing for this reason, they may suggest a line of
argument to support the action taken by FAA,

POSSIBLE LINE OF ARGUMENT

In B-175430, supra, the pertinent Navy regulation provided for
the pay of an employee in a reduction-in-force action or a transfer-
of-function placement to be fixed at a step rate which preserves his
last earned rate. The Navy construed the term ''last earned rate"
as meaning the scheduled rate for the wage grade and step, exclusive
of night differential and/or environmental pay. The particular Navy
regulation is upheld by those decisions as a proper exercise of ad-
ministrative discretion under the highest previous rate rule. The
net effect of the Navy's regulation is to exclude night differential
from the basic rate of the wage board position and to compare that
net wage board rate with the General Schedule rate, much in the
manner authorized for setting supervisory rates under 5 U.S.C.

§ 5333(b) and for pay saving under 5 U.S.C. § 5337, discussed
above, This is also the manner in which FAA's various regions
‘appear to have established the rates of pay for its employees., We
do not have a copy of the applicable FAA regulations, but insofar as
they define rate of basic compensation to exclude night differential
it could be argued that FAA, in exercising its discretion under the
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highest previous rate rule, determined not to use the highest
previous rate determined by the aggregate rate method but adopted .,
Navy's approach of looking to the scheduled rate of pay of the wage
board position, exclusive of night differential. This result would
clearly be permissible., :

|

This line of argument may be difficult to sustain in view of the
fact that the language of the FAA regu'ations otherwise sounds as
though the highest previous rate rule is adopted as a mandatory
policy, and since the FAA's regulation on treatment of cost-of- |
living allowances specifically adopts the aggregate rate method 9
avoid pyramiding--an impossibility when the term "basic rate of
pay" in the wage board position is defined as excluding cost-of-
living allowances. Moreover, the national unions representing FAA
employees were furnished copies of the Department of Transpor-
tation's submission (Enclosure 3) for comments by this Office. The
general tone of that letter may make it difficult to argue that the FAA .
intended not to apply the highest previous rate rule on a mandatory _
basis. We refer specifically to paragraph 12 of that submission.

We understand that the law suits brought by Messrs. Hall,
Holbrook, Limbrick, and Nail, referred to above, are being handled _
by your Department's General Litigation Section. However, we have .

as the identical issue is involved in those cases and since it is not
unlikely that additional suits will be brought, we assume that the
Government's positica in these actions will be coordinated in view
of the complexity of the issues involved, :

We have no record of any matter that would furnish the basis for
a cross complaint or counterclaim against any of the six plaintiffs,

If you have any questions concerning this matter, I will be glad to
assist you. I can be reached on 275-6410.

Sincerely yours,

Leslie L. Wilcox
Senior Attorney
Civilian Personnel Law

Enclosures - 14
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